INTRODUCTION
A person who responds in a selfless manner to another's necessitous circumstances by providing appropriate assistance will deserve, and will often receive, expressions of gratitude and esteem. The altruist is among the most cherished of our fellows. It is another matter, of course. %%hether altruistic interventions ought to give rise to a duty on the part of the recipient of such assistance to render compensation for the value of benefits received. In the past, the courts have evidenced some reluctance to grant recovery to the intervenor. especially where the benefit conferred consists of the preservation of another's property. I More recently. however, it seems to have been accepted as a general principle that one who, being an appropriate person to do so, responds to another's emergency by supplying (or by arranging at his own expense for the supply of) needed goods, services, or money. is entitled to restitution for the value of these benefits, provided that their conferral was not intended as a gift. For convenience, this general principle will be referred to here as the principle of necessitous intervention. It is the purpose of this article to explore the evidence to be found in the case law manifesting an acceptance of this principle and to suggest % hat appear to the writer to be fruitful lines of analysis in areas of the case la%% where the principle has not as yet been full), embraced.
The policy served by the necessitous intervention principle may be that which is said to underlie the roughly analogous civilian doctrine, negotiorun gestio . 2 Recovery for the value of benefits conferred is permitted as a means of encouraging interventions which are perceived to be socially useful.a An alternative and, arguably, preferable rationale is supplied by the principle of unjust enrichment which holds that one ought to pay for the value of benefits received at another's expense where it would be inequitable or "against conscience" to fail to do so. For some time, this has been recognized by the American courts 4 to be the general theme which unifies the restitutionary case law, including the necessitous intervention cases, 5 and provides a theoretical underpinning for the imposition of liability, which is distinct from the theories of obligation underlying the other major subjects of our private law, contract and tort. I Following this American lead, the Supreme Court of Canada has expressly adopted the unjust enrichment principle as the juristic basis for much of what was formerly characterized as "quasi-contract" r and appears to have accepted, as do the Americans, that it also offers the proper explanation for liabilities imposed through the device of the constructive trust.' It would, of course, be consistent with these developments (if, indeed, it is not dictated by them) to recognize that the recovery granted in the necessitous intervention cases is, in Canadian I Cf. the following statement, taken from Justinian, setting forth the rationale for the doctrine of negotiorum gestio:
The reason of this is the general convenience; otherwise people might be summoned away by some sudden event of pressing importance, and without commissioning anyone to look after and manage their affairs, the result of which would be that during their absence those affairs would be entirely neglected; and of course no one would be likely to attend to them if he were to have no action for the recovery of any outlay he might have incurred in so doing. See Justinian, Inst. lib. III, tit. xxvii, s. 1, quoted in Williston, Agency of Necessity, 22 CAN. B. REV. 492, at 492-93, n. 4 (1944) . (1937) (1978) .
See generally RESTATEMENT OF THE LAW OF RESTITUTION
'See RESTITUTION, supra note 4, at ss. 112-17; PALMER, supra note 4, at ch. 10;
Wade, Restitution for Benefits Conferred Without Request, 19 VAND. L. REV. 1183 REV. (1965 . 6 Contract serves the general policy objective of enforcing promises. It enforces voluntarily assumed promissory obligations and awards remedies calculated to give the promisee the promised performance (specific performance) or its equivalent in money (damages). Tort serves the policy of requiring wrongdoers to compensate for injuries caused by their conduct. It imposes an involuntary duty on wrongdoers to compensate their victims and measures compensable loss by the extent of the injury sustained by the plaintiff. Restitution serves the objective of preventing unjust enrichment. It imposes an involuntary duty to disgorge the value of the benefit received and measures its relief in terms of the value of the benefit conferred on the defendant at the plaintiff's expense. See generally R. GOFF AND G. JONES, THE LAW OF RESTITUTION ch. I (2d ed. 1978) .
'The critical authority is Deglman v. Guaranty Trust Co., [1954] S.C.R. 725, [1954] McCamus and Taman, Rathwell v. Rathwell: Matrimonial Property. Resulting and Constructive Trusts, 16 OSGOODE HALL L.J. 741 (1978) . [Vol. 11:297 law at least, 9 merely another instance of the application of the unjust enrichment principle.
As it may be considered doubtful that restitutionary liability rules are likely to have much impact in shaping the conduct of human affairs, the unjust enrichment rationale may provide a more secure foundation for the obligation imposed in the necessitous intervention cases than does the notion that recovery will encourage intervention of this kind."° The moral sentiment captured by the unjust enrichment principle is simply that, as a general rule, it is perceived to be unjust that one part) should gain a windfall benefit at another's expense. unless a gift was intended. ' The hopeful thought that the granting of restitutionary relief might encourage altruism may provide additional support for the imposition of liability, but the unjust enrichment principle will be satisfied merely by the existence of an unintended "free ride".
The earlier reluctance of the courts to grant relief may have found its inspiration in the supposed general hostility of English la%%, to recovery for benefits conferred in the absence of request. As Bow en L.J. said in his oft-quoted dictum in Falcke's case. "Liabilities are not to be forced upon people behind their backs any more than you can confer a benefit upon a man against his will." 12 As others' 3 have pointed out, how, ever, the extent to which the common law has acted on this sentiment is capable of exaggeration. Indeed, the necessitous intervention case law offers compelling evidence that English courts would, in appropriate cases, order compensation for the value of benefits conferred. even though the recipient 9 In contrast to the Canadian position. English la%% has not yet clearly adopted the unjust enrichment principle as the juristic basis for restitutionary claims. See generally GOFF AND JONES. supra note 6. " Thus. Dickson J.. in applying the principle in the context of matrimonial property disputes. said:
As a matter of principle, the court \%ill not allo\, any man unjustly to appropriate to himself the value earned by the labours of another. That principle is not defeated by the existence of a matrimonial relationship bet%,een the parties: but. for the principle to succeed, the facts must display an enrichment, a corresponding deprivation, and the absence of any juristic reason -such as a contract or disposition of law -for the enrichment. had neither requested them nor acquiesced in their supply in the knowledge that compensation was expected. What has been lacking in the English jurisprudence on this point, however, is a clearly articulated basis for distinguishing cases in which relief is warranted from those in which it is not. One of the great contributions of modem restitutionary theory, first stated systematically in the American Restatement of Restitution, " has been to provide an analytical device well suited to this task.
The fixation of at least some English courts on the notion of request as a critical factor may be explained, in part, by the ascendancy in English law of what is often referred to as the "implied contract" theory of restitutionary obligation. "5 In the absence of an alternative theoretical explanation for the imposition of restitutionary duties, it was commonly assumed that liability would be imposed only where a contractual duty to pay could be implied in the circumstances of the particular case. Hence, the term "quasi-contract". In the absence of a request, or at least an acceptance of the benefit in the knowledge that payment was expected (a "free acceptance"), it may have appeared difficult to imply that a contractual duty to pay had been assumed. Although the evident artificiality of this implied contract doctrine has occasionally been noted with disfavour by English judges,' 6 it has not yet been completely exorcised from English restitutionary law in the way that it has been from American 1 7 and Canadian doctrine. 18 In the latter jurisdictions, it is clearly recognized that restitutionary obligations are not premised on voluntarily assumed contractual obligations which can be inferred from the circumstances, but rather are obligations imposed by law in order to prevent an unjust enrichment.
The desire to find evidence of an express or implied request cannot, however, be simply dismissed as a misguided attempt to force restitutionary doctrine into the Procrustean bed of contractual theory. Two concerns of a less scholastic nature also appear to underlie the hesitation to reward unrequested intervention. First, there appears to be some concern that a rule permitting recovery might encourage meddlesome intervention in another's affairs by persons who are acting malevolently or are imposing themselves on an individual who is, or may be, an unwilling beneficiary. '9 Secondly, it may be considered unfair, as a general matter, to force individuals to pay for benefits which they did not freely choose. 2 0 To allow recovery would offend a value, which is perhaps strongly held, that individuals ought generally to 14Supra note 4. 5 See generally GOFF AND JONES, supra note 6, at 5-11. 6 See, e.g., Craven-Ellis v. Canons, Ltd., [1936] [Vol. !11:297
Restitution: The Altruistic Interineddler be free to invest their assets as they see fit. The first concern relates to obnoxious conduct on the part of the intervenor: the second relates to the recipient's freedom of choice. In cases where a request or free acceptance can be found, it is obvious that both of these concerns are met. Both the intervenor and the form of the benefit have been freely chosen by the defendant. As suggested above. however, the use of request as a device for identifying cases in which recovery will be granted is not satisfactory. A rule based on request would fail us in at least two distinct senses. First. it could not explain the results of the decided cases. In particular, it could not account for the results in the necessitous intervention case law considered within. Secondly. a rule which denied recovery in all cases but those in which the benefits had been requested or freely accepted would go further than is necessary to meet the two concerns articulated above. There will be many cases -and the necessitous intervention cases are prominent among these -where good faith intervention which is consistent with the recipient's concern to avoid investment in unwanted benefits is not accompanied by a request or free acceptance. A more satisfactory analysis is offered by modern restitutionary doctrine. The general principles of the law of restitution direct us to consider both of these concerns more explicitly than would a rule premised on request or free acceptance. First. the Restatement sets forth as a general limitation on the right to recovery that it will be denied to one who has intervened officiouslY.
2 1 Officious conduct is "interference in the affairs of others not justified by the circumstances under which the interference takes place." -22 Meddlesome intervention is thus attacked directly by the officiousness limitation rather than indirectly and inadequately through the use of a request requirement. Secondly. restitutionary recover), is premised on a finding that the defendant has received a genuine benefit." 3 Judicious use of this concept will permit us to distinguish unrequested interventions which are truly of value to the defendant from those unwanted and irrecoverable benefits which he would not. if given an opportunity. have freely chosen.
In short, the concerns which appear to underlie the attitude of the common law typified by Bowen L.J.'s colourful invocation of the importance of request, are more directly and precisely addressed by the restitutionary concepts of officiousness and benefit. These concerns can be translated into the terms of modern restitutionary analysis in the following manner. If recovery is allowed for unrequested benefits, will officious intervention not be encouraged'? Will the recipient not be forced to invest in benefits which he did not freely choose and which may not, therefore, constitute a genuine benefit to him'? For purposes of the present discussion. however, we may note that both of these objections lose much of their force in the context of cases of necessitous intervention. One who intervenes helpfully in an emergency is probably not behaving officiously. intervention is officious, of course, recovery should be denied. Further, where the benefit supplied is one for which there is an immediate need, it will clearly constitute a benefit. Payment for its value may be seen as an expenditure which circumstances forced on the recipient rather than as an offensive intrusion on his freedom of choice by the intervenor. In the normal case, then, necessitous intervention will properly be characterized as the unofficious conferral of a genuine benefit. Accordingly, if the unjust enrichment analysis does indeed offer an explanation for the general outline of the existing case law," 4 it should occasion no surprise that the courts do, in fact, often grant recovery in cases of necessitous intervention, even though the intervenor has not acted upon a request. So too, we should not be surprised if, on occasion, we find in the case law what now appear to be anomalous authorities denying relief on the basis that the intervention in question was uninvited.
Apart from the concern with the element of request, it may be that a secondary consideration underlying the apparent reluctance of the common law to adopt a general principle of necessitous intervention may rest in the moral sentiment, rarely expressed in the case law, that virtue is or ought to be its own reward.1 5 At least one judge has suggested, tentatively, that any more tangible reward should not be compelled by law. In Nicholson v. Chapman, 6 Eyre C.J. questioned whether "it is better for the public that these voluntary acts of benevolence from one man to another, which are charities and moral duties, but not legal duties, should depend altogether for their reward upon the moral duty of gratitude." 2 7 Views of this kind are still reflected in the modern law to the extent that recovery is not allowed in cases where the intervenor has acted with a gratuitous intent. As a more general matter, however, the reluctance of the courts to reward unrequested intervention has, in this context, yielded to the rationales supporting recovery for the value of benefits conferred by the altruistic intervenor.
Though recognition of the necessitous intervention principle may now draw support from recent developments in restitutionary law, the growth of a body of law permitting recovery in specific instances of necessitous intervention substantially antedates the modern adoption of the unjust enrichment principle. One of the important sources of these rules is found in the evolution, during the nineteenth and early twentieth centuries, of the doctrine of agency of necessity. As in other areas of restitutionary law, however, the method of legal reasoning used to bring relief to the plaintiff was to strain established categories of legal obligation and develop rather artificial explanations for the imposition of liability in situations which can 24 This would be one, but only one, of the criteria by which the success of the unjust enrichment principle as an organizing principle for this area of the law should be judged. For a stimulating and useful account of the role of legal conceptual schemes generally, and of the unjust enrichment principle in particular, see Samek, Unjust Enrichment. Quasi-contract and Restitution, 47 CAN B. REv. I (1969) .
25 See Allen, Legal Duties, 40 YALE L.J. 331, at 373-77 (1931) .
26 Supra note 19.
now be more felicitously analyzed as instances of unjust enrichment. Thus the doctrine of agency of necessity. normally rooted in a pre-existing consensual relationship between the parties, was extended by the courts to capture cases of necessitous intervention which cannot realistically be linked to an express or tacit consensus. Before turning to consider the various instances of necessitous intervention recognized in the case law, the central features of the agency of necessity doctrine will be reviewed in an attempt to isolate its proper function and to distinguish from it the operation of the necessitous intervention principle.
II. AGENCY OF NECESSIT 2 1
The origins of this doctrine are found in a series of early nineteenth century cases holding that the master of a ship, acting in response to an emergency, had the authority, indeed the duty, to take reasonable steps to protect the ship, its crew, passengers and cargo. 9 Provided that the master acted prudently and that it was impracticable for him to obtain appropriate instructions from the owner of the ship or cargo. the master would be entitled to reimbursement from the owner for the expenses incurred by him in carrying out these measures. 30 Obviously such a rule meets the convenience of the owners. 3 ' Further, in the case of conduct undertaken on behalf of the owner of the ship. it could reasonably be assumed by either party that such interventions are authorized, albeit tacitly, by the terms of the master's employment.
32
The doctrine was later extended, notwithstanding the existence of some judicial opinion to the contrary. 33 '2 Though this point is rarely made explicit in the case la%, it is evident that this must be so. Otherwise, of course, it would be rather draconian to impose a ht" to act The implied authority to act in an emergency may thus be vie%,ed as an extension to emergency situations of the general rule that the agent is presumed to have authority to perform an), act which is necessary for and incidental to the effective execution of expressl) authorized stable keeper when it was not met at its destination was held entitled to recover the cost of providing this necessary service. Similarly, it has been held that the employees of a railway may contract on their principal's behalf for necessary medical services for passengers injured in an accident. 35 Further, it is established that a carrier may dispose of perishable goods in an emergency 36 and there have been suggestions that this rule may be extended more generally to permit bailees in possession of another's goods to dispose of them in such circumstances.
37
In cases where an existing agent assumes powers which would otherwise be beyond the scope of his authority in order to meet an emergency, the doctrine may operate merely as a reasoned elaboration of the terms of the agency relationship. 38 Indeed, in such cases, the four conditions which are commonly said to be a prerequisite to the doctrine's application 3 " may be viewed more straightforwardly as the essential features of an implied term which would reasonably be read into the agency agreement as being consistent with the presumed intent of the parties. The four conditions are the following: B. 152 (C.A. 1926) . The question of whether the master-servant relationship is to be considered as distinct from or rather as an instance of the agency relationship is a difficult one. See POWELL, supra note 28, at 7-24. For present purposes, however, the distinction is immaterial inasmuch as the doctrine of agency of necessity has been applied to both "agents" and "servants".
39 See generally Williston, supra note 3, at 497-501; GOFF AND JONES, supra note 6. Again, when the doctrine is applied in the context of an existing agency relationship, the substance of the matter will usually be that the parties are presumed, and reasonably so, to have tacitly agreed that if an unforeseen emergency should arise, the agent, being unable to communicate with the principal, would be empowered to act prudently in the latter's best interests. 45 An agent faced with such circumstances would reasonably assume that he had such authority.
Further, it should be noted that in the cases of pre-existing agency, the emergency power of the agent of necessity is a power of a true agent. Thus, when exercised, it will have the usual consequences incidental to the exercise of an agent's powers. The agent may bind his principal in contract to a third party. 4 6 The principal may be rendered vicariously liable in tort for actions taken in the emergency. 4 7 The agent may be able to delegate his authority to act with the consequence that the principal may be exposed to vicarious liability for the tortious acts of the delegate. 48 The agent. on the other hand, not being a mere stranger, may have a dtuty to act on his principal's behalf. 49 There are two further consequences which flow from the principalagent relationship which are not, however, exclusive to it. First, and more importantly for present purposes, the agent is entitled to reimbursement from his principal. Secondly, conduct of the agent which would otherwise be considered tortious is, by virtue of being authorized, excused. As will be seen, the courts have applied similar rules of reimbursement and excuse, without relying on agency of necessity, to non-agents who have responded to another's emergency. It should be noted that the right to reimbursement 5 " is perhaps better recognized in this context than the tort privilege attaching to necessitous intervention. 5 ' A clearly recognized juristic basis for applying these rules to non-agents has, however, been slow to develop. Accordingly, the courts have often drawn on an extended application of agency of necessity doctrine to supply a doctrinal basis for the importing of these two liability rules into cases of necessitous intervention by non-agents. This phenomenon may be observed in the earliest stages of the doctrine's development. Indeed, Powell has suggested 52 that this is true even of the shipmasters' cases. In Powell's view, the shipmaster who acts in an emergency on behalf of the owner of cargo is probably not acting in the course of an existing agency relationship with the cargo owner. The shipmaster's principal is the owner of the ship. It may be, however, that the results in many of these cases rest on terms genuinely implied in the charterparty agreement. 53 More clearly artificial applications of the doctrine are evident in its use by the courts to provide a theoretical basis for the well-established right of indemnification of one who voluntarily discharges another's obligation on a negotiable instrument as an acceptor for honour 54 and for the rule enabling a deserted wife to pledge her husband's credit. 5 In neither instance does the situation lend itself to the inference of an implied power to deal with emergencies arising from the circumstances of a pre-existing agency relationship. The acceptor for honour may be a complete stranger to his alleged principal. 70-72 (1977) . And see further text accompanying notes 126-28,
infra.
52 POWELL, supra note 28, at 414. See also FRIDMAN,. supra note 28. at 120. 5 Although the major uses of the doctrine in this context are: (i) to excuse the principal, the shipowner, from liability for what would otherwise be tortious conduct of his agent and (ii) to enable the shipowner who has, through the actions of his agent, incurred expense to recover therefor, the master's right to recovery has also been suggested. See Hingston v. Wendt, I Q.B. 367, at 370, 34 L.T. 181, at 182 (1876) (per Blackburn J.). It is possible that the results in cases (i) and (ii) may often be explained, without artificiality, on the basis that the charterparty tacitly confers emergency powers on the shipowner and permits delegation of their exercise to the master. The master's right of recovery does not. however, yield easily to this analysis. More subtle departures from what might be termed the true agency model may also be observed. A Canadian case. Hastings v. Village of Semans, 5 r offers a useful illustration. A woman seriously injured in an accident had been taken in the middle of the night to the office of a physician, one Dr. Hotham. Dr. Hotham put a temporary cast on her leg and took her to a private hospital in a nearby village. Ultimately the patient was found to be unable to pay and a claim was brought by the hospital against a second village in which she resided. Recovery was allowed on the following basis. As the patient was an indigent resident of the defendant village, the latter had a statutory duty to provide her with medical attendance and treatment. Further, and rather fortuitously, as Dr. Hotham was the defendant's medical officer, he was empowered as an agent of necessity to bring the patient to the plaintiff hospital for treatment. The defendant was therefore liable, presumably in contract, to the plaintiff hospital.
Though the imposition of liability for the services rendered in this case was quite appropriate, the reasoning of the court is questionable. It seems very doubtful that an emergency power to act on the municipality's behalf with respect to indigents would be viewed by the municipality as an incident of the medical health officer's role. 5 " Further, the report of the decision does not indicate any evidence to suggest that Dr. Hotham viewed himself as acting in the course of his duties as medical health officer at the time in question. A preferable explanation for the result, it is suggested, is that the plaintiff unofficiously benefited the defendant by fulfilling its statutory obligation to the indigent. Indeed, on this same basis, Dr. Hotham would be entitled to reimbursement from the village for the value of rendered services which fell outside his responsibilities as medical health officer 59 and which, similarly. conferred a benefit on the village by fulfilling its statutory duty.
In short then, a clear distinction has not been drawn in the case law between cases of genuinely inferred powers of an agent to act in an emergency, and cases of necessitous intervention. The reason for this is easily discerned. In the absence of clear recognition of a principle of I presume that the "necessity-is that of ascertaining some legal basis upon which to found liability: No man can be made liable for \%hat neither he nor his agent orders: the deserted wife was not an agent: therefore -What? -therefore the fact must be changed. and the ',ife must have been an agent Can anything be more absurd? 33 HARV. L. REv. 626. at 627 (1920 " Dr. Hotham's duties were loosely defined to require him "" 'to look after the health of the people, infectious diseases particularly' -. Id. at 452. 119461 4 D.L.R. at 697 59 If Dr. Hotham's duties %%ere to include direct medical services to indigents (whether on a fee for service or some other basis) it is most improbable that this fact .%ould not have been proven at trial in support of the plaintiff's reliance on the agency of necessity doctrine.
unjust enrichment upon which liability could be premised, it became necessary to strain the limits of orthodox agency theory to capture the necessitous intervention cases. Perhaps the most expansive view of the role of the agency of necessity doctrine was that suggested by McCardie J. in his well-known dictum in Prager v. Blatspiel, Stamp & Heacock, Ltd. 60 McCardie J. indicated that the doctrine could apply to a purchasing agent who might in war-time conditions find it necessary to resell goods originally purchased for his principal, and went on to say: [T] here is nothing in the existing decisions which confines the agency of necessity to carriers whether by land or sea, or to the acceptors of bills of exchange. The basic principle I think is a broad and useful one. It lies at the root of the various classes of cases of which the carrier decisions are merely an illustration. 61
Though it is far from clear that McCardie J. would have extended the doctrine to cover all cases of necessitous intervention, there is nothing in the judgment to suggest that the doctrine should be limited to cases where emergency powers could be implied into an existing agency agreement. As noted previously, the acceptor for honour would not meet this criterion and indeed, in Prager's case itself, the agency agreement would presumably have been nullified by the occupation of the principal's country of residence by enemy forces. The effect of the war on the agency agreement was not, however, expressly considered by McCardie J. in his judgment.
Other judges have attempted to restrict the scope of the doctrine to cases of pre-existing agency in which an implied power to act can, without artificiality, be implied. In Jebara v. Ottoman Bank 6 " for example, Scrutton L.J. responded to McCardie J.'s dictum in the following terms:
The expansion desired by McCardie J. becomes less difficult when the agent of necessity develops from an original and subsisting agency, and only applies itself to unforeseen events not provided for in the original contract .... But the position seems quite different when there is no pre-existing agency as in the case of a finder of perishable chattels or animals, and still more difficult when there is a pre-existing agency, but it has become illegal and void by reason of war, and the same reason will apply to invalidate any implied agency of necessity. 63 It is not yet clearly established, however, whether these remarks offer an authoritative pronouncement on the proper scope of the doctrine and effectively confine what appears to be the more broadly conceived role envisaged for it by McCardie J.
The logic of the more restrictive view espoused by Scrutton L.J. appears particularly compelling when it is recalled that the actions of an agent of necessity may result in imposition of contractual and lortious 6 Supra note 43. liability on the principal. To permit such consequences to flow from the actions of strangers to the principal would be inconsistent with the theory of obligation underlying these two branches of the law. On the other hand, an argument can be made against this narrow interpretation of the agency of necessity doctrine. The virtue of the approach advocated by McCardie J. is that it does provide a rule dressed in familiar terminological garb which will impose liability in at least some cases of necessitous intervention and this is, as will be seen, a liability which the courts have, in a considerable range of situations, been prepared to impose. True, the rationale for imposing liability in these cases is not an agency rationale. It is obviously a matter of rewarding unofficious intervention. If, however, emphasis is placed on the four conditions of the doctrine's application,' recovery will be precluded where the intervention has been officious or imprudent. It might then be argued that without gross distortion of the doctrine, agency of necessity can perform serviceably as a framework of analysis for cases of necessitous intervention.
To distinguish this application of the doctrine and avoid confusion with true cases of implied agency powers, one might refer to it as "quasi-agency"."
There are, however, a number of difficulties inherent in this expansive use of agency doctrine. First, in cases which approach the dividing line between true agency and quasi-agency, confusion concerning the rationale underlying relief may lead to the attribution of agency consequences to the conduct of persons who are not, in reality, agents of the principal. Secondly, as the facts of a particular case stray farther away from the true agency model, the agency roots of the liability rules may provoke unduly restrictive interpretations of their reach. This is especially so in cases of intervention by strangers 6 6 but this problem may also arise in cases of pre-existing agency relationships. 67 Finally, there are a number of instances of necessitous intervention in which liability has traditionally been imposed without reference to the agency of necessity doctrine." It is analytically cumbersome to preserve a distinction between cases of necessitous intervention which are to be explained as instances of 64See text accompanying notes 38-44. supra. 61 A phrase coined by Ewart. See Ewart. supra note 56. at 627. See also Williston, supra note 3, at 501-02 (applying the phrase to the deserted wife cases).
11 Consider, for example. the cases on preservation of property considered within. quasi-agency and a further group which must be regarded merely as aberrations or, as is often suggested, as sporadic and unrelated importations into the common law of the civilian concept of negotiorum gestio. "" An analytical framework which would avoid these difficulties and therefore reduce the risk of inconsistent and anomalous decisions, would distinguish clearly between, on the one hand, cases of genuinely implied authority and, on the other, cases of necessitous intervention. The latter category would consist of interventions either by strangers or by agents acting in excess of any implied authority to act which could realistically be inferred from the circumstances. This approach has been adopted in American law. The use of agency doctrine is restricted to cases of implied authority 7 " and from these are distinguished cases of necessitous intervention which are said to give rise to restitutional rights premised on the general principle of unjust enrichment. 7 "
The adoption by Canadian courts of the unjust enrichment principle as the underlying rationale of so-called quasi-contractual liability 72 permits a similar clarification of the theoretical foundations of these two related but distinct areas of our private law. When freed in this way from contrived connections to agency doctrine, the case law on necessitous intervention, to which we now turn, may be seen to yield a relatively coherent pattern of liability rules which emphasize a theme common to other areas of the modern law of restitution -the awarding of recovery to intervenors whose conduct is unofficious and has the effect of conferring a genuine benefit on the recipient.
III. NECESSITOUS INTERVENTION
In this section, an account is given of instances of liability imposed for the value of benefits conferred in necessitous circumstances which cannot be rationalized on the basis of agency doctrines. Two categories of liability may be distinguished: first, the liability of the person in need upon whom the benefit has been directly conferred; secondly, the liability of a third party whose duty to respond to another's emergency has been fulfilled by the intervenor. A person who has a power created by law to subject another to liability for the protection of the other's person or property or for the performance of the other's obligations is not an agent but is the holder of a power to create restitutional rights. (emphasis added). 
Preservation of Life or Health
The provision of necessary medical or other rescue services to a person whose health or safety is in immediate peril presents a strong case for the granting of recovery. 73 The provision of such services would normally be considered a benefit. And normally, interventions in such circumstances would be considered unofficious. Where the recipient of such services is unconscious or so irrational as to be unable to contract for their supply, it is evident that a successful claim for reimbursement or remuneration could only be explained in terms of restitutionary principles. 4 In Matheson v. Smile., 71 the Manitoba Court of Appeal awarded recovery to a surgeon for attending a man who had attempted suicide. Robson J.A. commented in part:
Smiley was conscious and did say something to plaintiff but it is clear that he was in such an extreme condition that no %,ords of his then should be construed as a request for the plaintiff's services or as an acquiescence in their being rendered on a contractual footing .... I think it is not %, ithin reason that even in such circumstances as are revealed here a person in such a plight should simply be allowed to die without an effort being made... to secure his recovery ....
And surely the person to pay should be the person for %%hose benefit the service is rendered....
The common law takes notice of such emergencies and declares to be a duty what is almost invariably done upon human impulse ",
The public interest in encouraging interventions of this kind is thus offered as a basis for overriding our general reluctance to award recovery for the value of unrequested services. No doubt a similar justification underlies the rule of tort law that a surgeon is not liable in tort for exceeding his patient's instructions in the course of an operation where he has, in (he face of an unanticipated emergency. taken steps to preserve the patient's life or health. 7
The fact that the services rendered in Matheson's case are ultimately unavailing is apparently not considered relevant. Success in the rescue effort is not a condition of recovery presumably for the reason that the defendant would, if rational, have wished that the attempt be made and would have authorized the expenditure involved.
Recovery would be precluded, of course, if it were established that the intervenor acted with the intention of making a gift. The fact that the intervenor was, in supplying the benefit concerned, acting in the course of his business or profession may be evidence of an intent to charge. 78 Further, it is conceivable that an intervenor may expect reimbursement for out-of-pocket expenses even though he has no intention to charge for the value of his services. 79 
The Supply of Necessaries to Mental Incompetents, Minors and Drunkards
Even though mental incompetents, drunkards and minors suffer a general contractual incapacity, they may enter into binding contracts for the supply of necessaries. 80 Where such agreements are, for some reason, unenforceable, a restitutionary claim for the value of necessaries which have actually been supplied will be available on the basis of restitutionary principles. 8 1 Situations of this kind are not relevant to the theme of this paper. Our topic here is a consideration of the extent to which restitutionary liability is imposed for the value of necessaries supplied without request. As a general rule, such liability is imposed. Thc justification for this must rest on the necessitous intervention principle.
(a) Mental Incompetents
It is well established English 8 " and Canadian1 3 law that one who, without being requested to do so, unofficiously supplies necessaries to a mental incompetent is entitled to recover their value in a restitutionary claim. Thus in an early case, Williams v. Wentworth, 4 recovery was allowed against the estate of a mental incompetent for costs incurred by the plaintiff in petitioning for a commission of lunacy. This was said to be 78 RESTITUTION, supra note 4, at s. 114, Comment c. It has been suggested that where it is customary to do so, account may be taken of the recipient's ability to pay in fixing the rate of remuneration. [W]henever necessaries are supplied to a person who by reason of disability cannot himself contract, the law implies an obligation on the part of such person to pay for such necessaries out of his own property. It is asked, can there be an implied contract by a person who cannot himself contract in express terms? The answer is, that what the lass implies on the part of such a person is an obligation, which has been improperly termed a contract, to repay money spent in supplying necessaries. " Similar views were expressed by the other members of the court. 8 " Again, if the benefits were conferred with a gift intention, recovery would not be allowed. Indeed, it has been said that the intervenor must establish that he "'intended at the time that he should be repaid". 9 " This may be a difficult test for friends and relatives who respond to an emergency without directing much thought to the question of compensation but who, nonetheless, do not act with a clear intention to make a gift of the benefit conferred. 9t Though such parties would perhaps not normally expect remuneration for their own exertions, it may be reasonable to assume that if they had been asked to address the question of reimbursement at the time of conferral, they would have articulated an assumption that they would be reimbursed, if possible, for out-of-pocket expenses. Accordingly, where such parties honestly profess that they had no clear thought on the matter at the time of conferral. it is arguably just that an award for such expenses be made. 
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onus should be placed on the recipient of the benefit to show that the supplier had no expectation of reimbursement. A gratuitous intent could, however, be inferred from circumstantial evidence, as where the intervenor manifests over a considerable period of time no interest in repayment. Such were the facts in In re Rhodes. In that case, relatives had paid part of the cost of maintaining a mentally incompetent woman in an asylum. The payments were made over a period of many years; no records were kept of the expenditures and no claim for reimbursement was made during her lifetime. The court concluded, in the words of Lopes L.J., that the payments were "bounteous gifts"., 4
(b) Minors
Similarly where an intervenor, being an appropriate person to do so, confers unrequested but necessary benefits upon a minor, liability on restitutionary grounds will be imposed. Although such situations may rarely arise, statements in support of this proposition are to be found in the case law 95 and, indeed, liability has been imposed on this basis in a few instances. 96
(c) Drunkards
An intervenor who supplies necessaries to one who is so intoxicated as to be incapable of rational assent to their supply may also invoke restitutionary principles."
7 Thus recovery has been allowed for expenses incurred in caring for a man suffering from an attack of delirium tremens whose conduct had become violent and erratic.
9 8 Given the temporary nature of drunkenness, however, it is unlikely that claims of this kind would involve necessaries other than emergency medical assistance and related services. 
Preservation of Property
Necessitous intervention to preserve the property of another has been less favourably treated than the categories previously considered. The problem has often arisen in the context of attempts by intervenors to assert a lien over property which has been saved or protected by their efforts. Such claims have been consistently rejected." In Nicholson v. Chapman,' 00 for example, the defendant had rescued timber belonging to the plaintiff which had been carried away by the tide. The defendant refused to give up the timber unless the plaintiff would compensate him for the services rendered. In response to the plaintiff's claim in trover, the defendant, arguing for an extension of the rules of maritime law granting a possessory lien to salvors.101 claimed a lien against the timber. The owner's claim in trover succeeded. In dismissing the defendant's argument. Eyre C.J. emphasized that the owner w ould be placed in a very difficult situation if he were required to tender an uncertain amount in order to recover his goods. 102 The rules of maritime salvage were distinguished as being rooted in a policy of encouraging the especially hazardous undertaking of rescue at sea. 103 The question left at large in Nicholson. and indeed in the subsequent cases. is whether an intervenor might be entitled to in personam relief on the basis of necessitous intervention. Eyre C.J. was apparently sympathetic to such a claim: This is a good office, and meritorious, at least in the moral sense of the %kord. and certainly intitles the party to some reasonable recompence from the bount%, if not from the justice of the ovner: and of %.hich. if it v ere refused, a court of justice would go as far as it could go. to%,ards enforcing the pay ment So it would if a horse had strayed ....
[andl .%as taken up by some good-natured man and taken care of by him. till at some trouble. and perhaps at some expence, he had found out the owner. 1U.
Nonetheless. Nicholson has been read as support for the general proposition that salvage on land must go unre%%arded unless it has been rendered at the invitation, express or implied, of the o%% ner. there does not appear to be an authority which directly so holds, there now exists a substantial body of dicta in support of this latter proposition. 10" A right to in personam recovery has been recognized in other common law jurisdictions. In an Irish case, In re Pike, "I a claim was made against an estate for the value of services rendered by police constables who had protected the property of the deceased. In allowing the claim, Porter M.R. remarked:
[T]he police took the only reasonable and proper course in taking possession of the house and property themselves, as there was no one else to take charge of them ....
The claim, of course, cannot be based on contract -that is out of the question; but ... these constables have been the means of preserving, for the benefit of the persons now entitled to it, this large amount of property ... If this had been done by persons who were not policemen there can be no doubt about the power of the Court to direct payment of suitable remuncration.... 10
The fact that the intervenors were police constables may lead one easily to the conclusion that the intervention was unofficious. Porter M.R. does suggest, however, that other good faith intervenors would be entitled to relief.
The American Restatement sets forth a general rule permitting recovery in cases of necessitous intervention to preserve property. i09 Thus far, however, American courts have generally restricted recovery to cases in which a person has come into lawful possession of property, either as an agent of the owner or in some other fashion as an involuntary bailee, and then finds it necessary to take measures for its care and protection. 11o Thus, recovery has been allowed to buyers of goods who have rightfully rescinded the agreement of sale, 11 ' to lessors who protect property left on the premises by a departing lessee, 112 and to finders who protect goods ultimately returned to their owners. 113
There are some authorities which appear to stand apart from these limitations. who intervened in necessitous circumstances to repair the defendant's roof. The defendant had originally employed the plaintiff to effect roof repairs. During the course of this work, the building caught fire and the roof was partially destroyed. The defendant was, at this time, in Germany and the plaintiff, without seeking his consent, proceeded to repair the roof in order to prevent further damage to the building and its contents. It may be thought, however, that Berry v. Barbour does not constitute a substantial departure from the previous authorities, for there too the plaintiff may be seen to have had a special relationship to the property in question. A clearer break from the pre-existing relationship rationale is to be found in a series of cases awarding restitution where the property of a deceased person has been preserved pending the appointment of a personal representative. "' In some of these cases, the plaintiff has had a pre-existing relationship to the deceased. Thus, recovery has been granted to employees of a deceased who continued to look after his affairs until the appointment. 116 In other cases, however, claims against the estate brought by third parties who had intervened in response to the requests of relatives and other members of the deceased's household have been successful. " ' The difficult case, in America as in England, has been the fact situation exemplified by Nicholson v. Chapman, the claim of a stranger who intervenes to preserve property which has gone astray, and then seeks recompense for costs incurred in his rescue effort. There are a number of American cases denying in personam relief in these situations. "'8 The particular concern which may set these cases apart is a reluctance to develop a rule which might conceivably act as an incentive to malevolent intervenors who would first put the property in peril and then seek to be paid for its recovery. 19 This is not a telling point however. To the extent that such concerns are realistic, they should be met by the burden which falls on the plaintiff to establish that his intervention was unofficious.12 To deny relief in all such cases seems especially indefensible in the 
Comment b. Illustration 2.
"ISee Note, supra note 114, at 1014. And see Nicholson v. Chapman. supra note 19 (indicating a concern to protect owners from "'the wilful attempts of ill-designing people to turn their floats and vessels adrift, in order that they might be paid for finding them".).
12' Professor Hope's remark is apposite: 1l]t is not to be reasonably anticipated that a policy thus carefully limited would breed overnight a nation of busy-bodies anxious to perform useless and meddlesome services for others and to try their luck with the courts". American context 12 ' and it may be that this line of authority is approaching its eclipse. 122 In the interim, however, it constitutes an obstacle to those who favour adoption of the general rule articulated in the Restatement. 2I The only support to be found for a general rule allowing recovery in the Anglo-Canadian case law is indirect. We have seen that the doctrine of agency of necessity has been strained to capture what appear to be cases of necessitous intervention. 124 Similarly, there is some evidence to suggest that the courts will not be reluctant to infer a request in situations where such intervention occurs. 125 The policy underlying the necessitous intervention principle is also reflected in the rules of tort law relating to trespassers and involuntary bailees. In both cases, conduct which would otherwise be tortious will be excused if it amounts to a necessary and reasonable intervention to protect another's property. Thus, one may enter another's land and commit what would otherwise be a trespass if this conduct was reasonably necessary to protect the owner's property. 126 The trespasser will not be excused, however, if his conduct is officious. 127 121 The inconsistency is highlighted in Chase v. Corcoran, supra note 113, in which the plaintiff failed to recover the cost of rescuing a boat which had gone adrift but was allowed recovery for the value of subsequently effected repairs and storage.
122 The reasoning in these cases typically draws support from notions now discredited in the other necessitous intervention authorities: (i) that liability for services rendered will be imposed only where they are in response to an express or implied request: see, e.g., Wadleigh v. Katahdin Pulp & Paper Co., 116 Me. 107, 100 A. 150 (1917) 127 Kirk v. Gregory, supra note 126; Sherrin v. Haggerty, supra note 126. In the latter case, the owner had been notified of an impending hazard and had chosen to do nothing. The intervenor was therefore liable in trespass and unsuccessful in a restitutionary counterclaim.
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Similarly, an involuntary bailee who acts reasonably in disposing of another's goods will not be guilty of conversion. 128 In sum then, there is little support for the view that in personanm recovery in these cases will be allowed by English or Canadian courts. Indeed, there is a body of dicta to the contrary. 129 This apparent reluctance to reward necessitous intervention which preserves the property of another is, it is argued, anomalous and should be reviewed in the light of modern developments in restitutionary law. Support may be drawn for this view from adictumn of Laskin J.A. (as he then was) in Regina v. Howson. i30 The accused had been charged with theft, after towing away the complainant's car and refusing to release it unless towing charges were paid. The owner of property on which the complainant's car was improperly parked had requested this intervention. A defence based on "colour of right" was successful but the court indicated that a lien for the value of such services would not be allowed. It would be consistent, at least, with these views to hold that one who has intervened in an emergency ought similarly to be entitled to reimbursement.
The recognition of a general right to recover for necessitous intervention should, of course, be accompanied by the usual limitations to ensure that intervenors who act officiously will not be rewarded. a Recovery should be denied where the intervenor failed to make reasonable attempts to communicate with the owner or had reason to believe that the owner did not wish him to act. Further, one who has acted with gratuitous intent would not be permitted to convert his gift into a claim for compensation. 133 Finally, as these benefits are unrequested, it will be necessary to ensure that the service rendered is one which is truly of value to the owner of the property in question. This would normally be established by demonstrating that the intervention was a reasonable response to an emergency and that the owner wishes to continue to assert his dominion over the property. 134
Preservation of Credit
Where payment of another's debt is made in an attempt to preserve the debtor's commercial credit, the intervenor is clearly one who has conferred an unequivocal benefit in necessitous circumstances. The substitution of the intervenor as the new creditor is not likely to be prejudicial 135 and the payment of the debt itself is an obligation which, presumably, the debtor originally assumed willingly. Provided that the intervention is unofficious, 136 the imposition of a restitutionary duty to reimburse the intervenor thus seems appropriate.
This view is reflected in the rules of the law of negotiable instruments relating to the acceptor for honour. 131 If a bill of exchange has been protested for dishonour by non-acceptance or for better security, any person who is not already a party to the bill may, with the consent of the holder, accept the bill for the honour of any party already liable on the bill, or for the honour of the drawer. 138 If the acceptor for honour is ultimately required to pay the bill, he is then subrogated to the rights and duties of the holder with respect to the party for whose honour he pays and all parties liable to that party. 139 Thus, even though the party whose liability has been discharged by the payment did not request this kindly intervention, an obligation to reimburse the intervenor is imposed.
Whether there exists a general duty, apart from the negotiable instruments cases, to reimburse a third party who pays another's debt is a 134 It is possible to conceive of situations -as where the preserved property had been abandoned and the owner now disclaims ownership -in which the service rendered should not be considered to constitute a benefit. 
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recovery would be allowed will be very narrow, as it will normally be the case that the debtor can be contacted and his consent secured. Where this is not so, however, and where the intervenor is moved to act, for example, to save the debtor from forfeiture of property or an acceleration of interest charges, there appears to be a compelling case for restitutionary relief. 147
B. Fulfilment of Another's Duty
Fulfilment of Another's Duty to Bury the Dead
The primary responsibility for the burial of a deceased person falls upon his personal representatives who are, in turn, entitled to be indemnified for these expenses from the estate as a first charge. 148 The common law also establishes that other parties may have a secondary duty to bury, which may become operative if the estate is inadequate to bear this burden. Thus, it is the duty of the surviving spouse to bury the deceased. 149 Indeed, prior to the enactment of married women's property legislation,15 0 the husband was primarily responsible for the burial of his deceased wife at common law. 151 With the enactment of this legislation, however, the rationale for the common law rule disappeared and it was ultimately held that the primary burden was to be assumed by the deceased's estate. 152 Further, it has been said that a parent, if of sufficient The logic of the matter leads one to conclude that the primary responsibility for the wife's funeral expenses is now on the executor or administrator, and that if the husband pays first, which according to common practice and decency he [Vol. 11:297 means, is responsible for the burial of a deceased child. ' In the case of a married child, the duty of the surviving spouse is of a higher order and the parents are entitled to seek from the survivor indemnification of such costs as cannot be borne by the estate. 114 As well, it has been suggested that a common law duty to bury is imposed upon the owner of the premises in which the deceased has died. 155
Finally, it must be noted that a statutory duty is commonly imposed on municipalities to bury an unclaimed body found within their limits. 156 Typically, the statutory duty is residual in nature in the sense that indemnification from those having a common law duty to bury will be allowed. 157.
Restitutionary claims for reasonable expenses1 5 8 may arise where one with a secondary duty seeks indemnification from the estate,' or from one with a higher duty.0 16 As well, successful claims may lie where a friend, relative or stranger' 6 ' has intervened in a responsible fashion. Indeed, an undertaker who has been invited by a stranger to the deceased to supply services will have a direct claim against the estate. I62
usually must do. he is entitled to reimbursement out of his wife's estate, to the extent that assets are available. And see, to the same effect. WOODWARD Although it has occasionally been suggested that liability in these cases is premised on an implied request,163 it is clear that the remedy is imposed by law in the absence of any manifestation of express or implied consent. 164 The obvious desirability of prompt action and the impracticability, in many cases, of communication with the executors provide a rationale for the granting of relief even though the intervention is unrequested. Thus in Davey v. Rural Municipality of Cornwallis, ' a plaintiff who, without having been requested to do so, had buried an unidentified body, was allowed recovery against the defendant municipality, the latter being under a statutory duty to make such arrangements. On behalf of the Manitoba Court of Appeal, Robson J.A. noted that "the liability was enforced although there was no prior contract and, obviously, because of the necessity of the circumstances". 166
The plaintiff must not have acted officiously in the place of a more appropriate party. 167 Again, reimbursement would not be allowed if the expenditures had been intended as a gift. 168
Fulfilment of Another's Duty to Support a Spouse or Children (a) The Duty to Support a Spouse
The duty of a husband to support his wife was recognized at common law. However, since the common law did not permit actions between husband and wife, the duty could only be indirectly enforced by the wife through her ability to pledge her husband's credit. 169 As indicated previously, though her ability to do so is often rationalized in terms of agency of necessity, 171 the third party supplier's claim against the husband is better viewed as being restitutionary in nature. [Vol. 11i:297
A statutory duty of support is now a common feature of matrimonial causes statutes. 171 Indeed, recent reforms have imposed reciprocal duties of support on both husband and wife, 1 72 and have extended this obligation to "spouses" who, though unmarried, have cohabited for a specified period of time. 1 It may be then, that the duty to support a spouse in need will be fulfilled by compliance with the terms of an award enforcing a statutory duty of support. Where this has not occurred, however, it is possible that situations of necessitous intervention could arise in which the intervenor should be permitted a restitutionary claim. 174
(b) The Duty to Support Children
At common law, a father had no direct legal duty to provide support for his children. 175 Although it was often stated that he was under a moral obligation to do so, the only recognition given this duty was quite indirect. It was accepted that the wife's ability to pledge her husband's credit extended to cover expenses incurred in supplying necessaries to minor children of the marriage, of whom she had custody. ' 16 An enforceable parental duty of support has been created by statute. It is an offence under the Criminal Code for a parent, in certain stipulated circumstances, to fail to provide necessary support for a child under the age of sixteen years. 10.4, at 377-79 . In jurisdictions such as England in which the deserted wife's agency of necessity has been abolished and in which it has been assumed that this doctrine supplied the rationale for the husband's liability to suppliers of necessaries, the granting of restitutionary relief may be considered to be inconsistent with the statutory reform. Cf. The Family Law Reform Act, 1978 , S.O. 1978 . which appears to invite the same interpretation. And see ONTARIO LAW REFORM COMMISSION, REPORT ON FAMILY LAW, PART VI, SUPPORT OBLIGATIONS 133-35 (1975) .
175 Cleaver v. Cleaver, [19491 O.W.N. 640, [19491 4 D.L.R. 367 (C.A.) publicly funded agencies may provide support to children in need. "I The occasions on which third party intervention will be necessary may, therefore, be somewhat rare, but it is possible to conceive of situations, as where immediate medical attention is required, in which restitutionary recovery may be awarded to an unofficious intervenor. 180 Apart from such cases of urgent necessity, however, it seems unlikely that an intervenor could establish that his conduct was unofficious unless an attempt had been made to communicate with the parents in order to establish whether, save this intervention, the child's needs would not be met by the parents or by some other more appropriate party. 181 
Fufilhnent of the Statutory Duty of Another to Act in the Public
Interest (a) Public Authorities
We have seen that one who intervenes in necessitous circumstances to fulfil the duty of a public authority to bury the dead may seek indemnification on restitutionary principles.182 This rule appears to be capable of extension to other situations in which there is an immediate need to take action to preserve public health or safety, action which would otherwise be undertaken by a public agency in discharge of a duty imposed by statute. Similarly, it may be appropriate to award relief where the failure or refusal of a public agency to discharge its duty gives rise to a situation of emergency to which a stranger responds.
Frequently, for example, a statutory duty is imposed on municipalities to provide medical assistance to indigent persons, 18" An early English authority held that a stranger who intervened "under pressure of immediate want" to supply medical assistance to an indigent' person could recover from the parish officers whose duty to supply such services had thus been fulfilled. 184 There is ample American authority to the same effect. 185 And, though there are a number of Saskatchewan '179 Such agencies may be given a statutory right of reimbursement against the party owing the duty of support. See, e.g., The Family Law Reform Act, 1978 , S.O. 1978 . 180 Cf. Urmston v. Newcomen, supra note 175. American authority permits recovery for necessaries supplied. See, e.g., Baker v. Baker, 169 Tenn. 589, 89 S.W. 2d 763 (1935); De Brauwere v. De Brauwere, 203 N.Y. 460, 96 N.E. 722 (Ct. App. 1911); Porter v. Powell, 79 Iowa 151,44 N.W. 295 (1890); Pretzinger v. Pretzinger. 45 Ohio St. 452, 15 N.E. 471 (1887); Greenspan v. Slate, 12 N.J. Super. 426, 97 A. 2d 390 (1953) ; Van Valkinburgh v. Watson, 13 Johns. 480, 7 Am. Dec. 395 (N.Y. 1816 [Vol. 11:297 decisions denying relief in such circumstances. ""' surely the better view is that liability on restitutionary principles may be imposed. 18' Indeed. as has been suggested above.' 8 this appears to be the proper explanation for the result in cases such as Hastings v. Village of Sentans"' which have imposed liability on the basis of strained applications of the agency of necessity doctrine.
Though it seems appropriate to compensate the suppliers of such services who have acted in an emergency. a right to restitution ought not to arise in situations where it was practicable to communicate %%ith the public agency and the supplier did not do so. 190 Such interventions are officious. However, where the agency is unable to respond to the emergency or refuses to do so. the intervenor's conduct is unofficious and should provide a basis for recovery.
Apart from cases of medical necessity, it is arguable that restitutionary relief ought to be available to those who discharge a public agency's duty to take measures to preserve the safety of the public. In Holborn Union v. Vestry of St. Leonard. 192 for example, a local authority failed to discharge its statutory duty to remove dust and ashes from a workhouse owned by the plaintiff. The plaintiff was permitted recover), of the costs it incurred in carrying out this task. The plaintiff had acted properly to protect the health of the inmates and. said Mellor J.. "it %kould be unreasonable to hold that the duty cast upon [the defendants] can be enforced only by indictment or mandamus". 193 Consider, further, the claim of one who repairs a road or bridge in dangerous condition after the responsible municipality has refused to do so. Such claims find support in the Restatement t 94 and are consistent with general principle, but are not likely to arise in practice as public authorities, when contacted, are prone to act swiftly in such matters, if only to avert potential liability for injuries resulting from the state of disrepair. 195 A more general right to intervene in the public interest has been tested in the American case law, primarily in the context of claims brought by parents who have discharged the statutory duty of a school board to provide school transportation for their children. In a number of such cases, relief has been awarded.16 The underlying principle was stated in Sommers v. Putnam County Board of Education 197 in the following terms:
The obligation must be of such a nature that actual and prompt performance thereof is of grave public concern; the person upon whom the obligation rests must have failed or refused with knowledge of the facts to perform the obligation; or it must reasonably appear that it is impossible to perform it; and the person who intervenes must, under the circumstances, be not a mere intermeddler but a proper person to perform the duty.
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Although it may be doubtful that Canadian courts would extend recovery beyond the obvious cases of peril to physical health and safety, the American school transportation cases do indicate that there may be other situations in which the intransigence of a public authority may give rise to a situation of grave public concern in which unofficious intervention would merit restitutionary relief.
A limiting factor in these cases may arise from a concern to discourage intervention by private parties which might impair the ability of public authorities to exercise a discretion to determine the level and timing of their expenditures in the light of their own perception of the public interest. Such concerns could not weigh heavily in situations of immediate peril to public health and safety; nor should they, I would argue, in other situations where prompt intervention is in the public interest, where official intransigence or incapacity has been established, and where the intervenor is an appropriate person to discharge the duty in question. In the absence of such considerations, or in situations where the lack of a clearly defined statutory duty suggests that a broad discretion has been conferred on the public authority to determine whether or not to act, it would be appropriate to discourage intervention and to restrict the aggrieved citizen to such redress as is available through the usual mechanisms of indictment, mandamus' 9 9 and the political process.
(b) Others
Apart from cases of substitutional performance of what are now commonly statutory duties of support, considered above, it is conceivable that statutory duties may be imposed on individuals or non-governmental corporate entities to carry out undertakings in the public interest. Again, where the breach of such a statutory duty creates a situation of imminent peril to public health or safety, it is consistent with principle that one who, being a proper person to do so, intervenes to avert the hazard should be entitled to recover in restitution. It may often be that a public authority is the most appropriate party to intervene and, where this is the case, it may be argued that it would be officious to intervene without first inviting the public authority to do so unless, of course, timely communication with the authority is impracticable. Where the public authority does intervene, however, it would appear to have an especially compelling argument for relief. Nonetheless, in Macclesfield Corp. v. Great Central Railway 2 0 0 the English Court of Appeal rejected a claim brought in a situation of this kind. The defendant railway company was subject to a statutory duty to keep a certain bridge roadway in repair. The bridge having fallen into disrepair and become dangerous, the plaintiff, the highway authority for the district, requested the defendant to carry out its statutory duty. Upon the latter's refusal, the plaintiff undertook the repairs and claimed the costs of so doing. The court held that the plaintiff, being under no legal obligation to act, was a volunteer and therefore not entitled to recover.
The Macclesfield case thus provides an impediment to necessitous intervention claims in this category of situations. The case might be distinguished on the basis that a restitutionary claim was apparently neither pleaded nor considered. Or one might agree with Woodward's rather more note 194. blunt assessment that the decision is simply erroneous. 2 0 ' In my view, Macclesfield is clearly inconsistent with the restitutionary principles manifested in the necessitous intervention case law and ought not to be followed. Support for this view can be drawn from a line of American authority permitting recovery by public authorities in circumstances of this kind . 
I. Tort
When a stranger intervenes to render necessary services to a victim of tortious conduct, a situation arises which is tantalizingly analogous to the previously considered instances of discharge of another's duty. A road accident resulting in physical injury, for example, may lead to the intervention of friends, relatives or strangers to provide needed assistance to the victim. A physician may supply medical care, a neighbouring municipality may provide firefighting or other rescue services, friends or relatives may provide support during convalescence. The need for such services arose as the direct result of the tortfeasor's breach of his common law duty. He could be held liable for the cost of most, if not all, of these services in the victim's action in tort. May one not argue, therefore, that the supply of such services confers a benefit on the tortfeasor at the supplier's expense for which a direct action by the supplier against the tortfeasor should be allowed?
In a recent Ontario case, it has been suggested that such a claim may be possible. In Attorney-General for Ontario v. Crompton, 2 0 3 firemen from a neighbouring municipality were summoned to the scene of an accident which had occurred on a provincial highway as a result of the defendant's negligence. The firemen extinguished a fire and rescued an occupant from one of the cars involved. Both the municipality and the province sued the tortfeasor for the cost of the services rendered by the municipality, the municipality pleading its case on several grounds, one of which was unjust enrichment. The municipality's claim failed as it had been fully compensated for its services by the province pursuant to an agreement with the province to provide services of this kind. Had there not been such an agreement, said Haines J., the municipality could have succeeded in restitution on the basis of the necessitous intervention case law. [Vol. 11:297
In cases of this kind, where the victim has not been required to pay for the services rendered to him, the difficult question is whether the tortfeasor or the intervenor (or, perhaps, the victim) will ultimately bear the burden of the expense involved in their supply. It may be that the most straightforward analysis of this question would result if the victim were, as a general rule, precluded from claiming as damages in tort the value of benefits received for which he has not paid and, further, if the question of allocating the burden of these costs as between the supplier (the -'collateral source") and the tortfeasor were to be determined in a direct claim by the former against the latter for indemnification of the expense which he has saved the tortfeasor by his intervention. For reasons which need not be elaborated here, our law has not followed this pattern. Under present law, the liability of the tortfeasor to bear such costs is normally tested in the victim's claim against the tortfeasor through application of the collateral source rule. 20 5 Further, the ability of the collateral source to recoup the value of the benefit conferred will normally be ascertained through the application of subrogation doctrine 2 6 or through a direct claim against the victim. 2 1 7 The combined effect of these liability rules is to treat the position of the collateral source as a derivative of the victim's rights against the tortfeasor and to resolve, in this indirect fashion, the question of whether the tortfeasor or the collateral source must bear the cost of the latter's intervention. In the rare instances in which a direct claim for reimbursement has been brought against the tortfeasor, it has usually failed. As a general matter, this derivative analysis of the position of the collateral source seems preferable to the mechanism of a direct restitutionary claim against the tortfeasor for a number of reasons. The tortfeasor will be spared a multiplicity of lawsuits. The compromise of tort claims will be unencumbered by difficult calculations of potential direct liabilities to collateral sources. Moreover, the derivative approach forces the parties to bring on the tort claim and thus clearly establish the extent of the tortfeasor's liability. If the tortfeasor's liability in tort is not in fact tested by the victim, the benefit conferred on the tortfeasor may appear to be rather chimerical. A successful restitutionary claim would hold him liable for the reduction of a potential liability which never did, in fact, accrue. Further, under existing rules, if the tort liability is tested by suit, the tortfeasor (unless saved by an exception to the collateral source rule) will be held liable for the cost or value of the supply of items rendered necessary by his tortious conduct. If this occurs, of course, it can no longer be maintained that the tortfeasor has been unjustly enriched.
Hard cases may arise, however, in circumstances where an exception to the collateral benefit rule excuses the tortfeasor from liability with respect to the cost or value of the benefit in question. The issue between the victim and the tortfeasor may not be formulated as one of unjust enrichment of the tortfeasor at the expense of the collateral source, but rather as one of determining whether the victim should be compensated for an expense which he has not incurred." 2 0 If the latter approach is adopted, denial of recovery in tort may create a situation in which the tortfeasor has, in some sense, profited at the supplier's expense. In Porter v. Grand Trunk Pacific Railway 2 10 a physician claimed for medical and hospital services supplied to four labourers injured as a result of the defendant's negligence. The victims' employer had established a hospital (financed by employee wage deductions) which was under the control and direction of the plaintiff. After the workmen were admitted to the hospital, the plaintiff sent a telegram to the tortfeasor, indicating that the necessary treatment would be rendered "at your expense". In the tort action brought by the labourers, a claim was made for the value of the medical services. Although the action was generally successful, this particular item was disallowed. Accordingly, the physician, alleging that he had not been paid for the services rendered, thereupon brought his own claim for indemnification against the tortfeasor, arguing that a contract to indemnify could be implied from the tortfeasor's failure to reply to the telegram.
2 t 1 This argument failed and the physician's claim was dismissed. What would appear to be an unjust enrichment of the tortfeasor here could occur in other situations where the value of benefits received from a collateral source is not allowed as a head of damage in the tort claim. Thus if, as has 209See generally FLEMING, supra note 5 I, at 224-3 I.
210
Supra note 208. 211 The claim was founded in contract rather than restitution, as the contract was alleged to be one which could be inferred from certain conduct of the parties.
[Vol. 11:297 occasionally been suggested, 2 1 2 the value of necessary services supplied, apparently gratuitously, by relatives and friends (who may endure financial costs in so doing) cannot be claimed by the victim, it seems unjust that the tortfeasor should profit from this benevolence. Nonetheless, direct claims against tortfeasors by donors have been denied.
13
Further, we may note that although timely intervention on subrogation principles may avoid injustice in some of these cases, the availability of the subrogation remedy will turn on the nature of the relationship between the collateral source and the victim, and will not be invariably available simply because the tortfeasor will otherwise be enriched at the expense of the collateral source.
21 4 Moreover, the denial of subrogation may reflect, in some instances, a determination that the collateral source (being, for example, an institution in the business of distributing risks) is the appropriate party to bear the risk.
1 5 In such cases, arguably, the enrichment of the tortfeasor is not unjust.
In sum then, the interaction of the existing tort and subrogation rules will often yield a result which will prevent an unjust enrichment of the tortfeasor at the expense of the collateral source. Yet this may not be, in every situation, a conscious objective of the analysis. Accordingly, there is some risk that an unjust enrichment may occur. 112-14 (1973) . It may be, however, that a liberal interpretation and application of the holding in Donnelly v. Joyce would provide a more comprehensive solution to this problem. . 58 (H.L. 1916) . In Ontario, recent family law reform legislation has conferred a cause of action on the spouse of the victim and on other members of the immediate family permitting recovery, inter alia, of the "actual out-of-pocket expenses reasonably incurred for the benefit of the injured person" and, where nursing, housekeeping or other services are supplied, "a reasonable allowance for loss of income or the value of the services". 216 Supra note 208. 217 For an exploration of the possibility of a direct action in tort by the collateral source for the economic loss sustained as a result of the tort committed against the victim. see Feldthusen, supra note 215. Analogical support may be drawn from Ontario statutory the policies underlying the existing rules, two restrictions on the availability of this remedy should be recognized. First, it ought not to be available where the collateral source is adequately protected by the remedies available under established tort and subrogation doctrine. 2 18 Secondly, a direct restitutionary claim ought not to succeed where the collateral source is, as against the tortfeasor, the appropriate party to distribute the risk which has accrued.
A variation on the factual pattern under consideration here suggests further possibilities for restitutionary analysis. Let us assume that a timely intervention has the effect of counteracting the negligence of a potential tortfeasor and thus prevents the accident from occurring. The intervenor has conferred a benefit on the negligent actor by forestalling potential tort liability. In these circumstances, the argument for restitutionary recovery is much more straightforward. There being no tort claim to be prosecuted, the granting of direct restitutionary relief does not risk conflict with the policy underlying subrogation or collateral source doctrines. Liability on this basis has not, however, been tested. 
Contract
Failure to perform a contractual duty to provide support to another may create an emergency to which a stranger to the agreement responds by providing the needed support. Restitutionary claims by such strangers against the defaulting promisors are reported in the American case law. The authorities are divided. 2 0 The Restatement favours the view that provisions which confer a direct right of action against the tortfeasor on relatives who have supplied benefits to the victim. See note 213, supra. Interestingly, however, the Ontario provisions appear not to adopt the "derivative view" of the cause of action of the relatives argued here. The provisions do not explicitly preclude the possibility of both the victim and the relative bringing claims for the value of such benefits. Presumably, courts would prevent instances of double recovery by either denying compensation to the victim in cases where the relatives had already achieved success or, alternatively, by reading into the Statute an equivalent limitation on the cause of action conferred on the relatives.
218 Cf. Donnelly v. Joyce, supra note 212, at 480, [1973] 3 W.L.R. at 519-20 where Megaw L.J. suggests that as a corollary to the rule that the victim may claim in tort the value of gratuitously supplied benefits, the suppliers would have no direct action against the tortfeasor "unless at any rate some very special circumstances exist, such perhaps as the anomalous or anachronistic rules regarding loss of consortium or loss of services". 219 The point has been mooted by one American writer. Hope. supra note 120, at recovery be allowed and this may be supported on the basis of the necessitous intervention principle .
22
The stranger in such a case has unofficiously conferred a benefit in the form of fulfilment of the defendant's contractual obligation.
IV. CONCLUSION
An examination of the case law permitting recovery to the altruistic intermeddler across a broad range of factual situations thus yields considerable evidence in support of the view that the courts have accepted the validity of a general principle of necessitous intervention of which these individual instances of recovery are merely specific applications. The general principle is hedged with limitations which appear to ensure that recovery will not be permitted where the intervention is officious or where the conduct of the intervenor is not beneficial. Thus, recovery will be denied where it would have been practicable to seek consent to intervene, or where the intervenor should have deferred to a more appropriate party. The conduct of the intervenor must have been reasonable and must have been undertaken in the best interests of the benefited party. Further, recovery will not be permitted if the intervenor acted with the intention of making a gift of his services.
It is abundantly clear that the juristic basis of the necessitous intervention principle is neither contractual nor tortious. Although some of the earlier cases did suggest that relief is premised on an implied request for the intervention, it seems to be now well accepted that the obligation is one imposed by law. 222 It is evident that these obligations are not imposed on the basis that the defendant's conduct is tortious. The remedy is made available simply to permit unofficious intermeddlers to recover the value of benefits conferred. Accordingly, it is properly categorized together with other instances of what are now recognized in Canada, as in the United States, to be applications of a more general principle of unjust enrichment. 223 The one factual situation which has resisted resolution along these lines in the English and Canadian case law is necessitous intervention to preserve another's property. It is argued here that the apparent reluctance of the courts to grant such relief is an indefensible anomaly. It may well be that clear recognition of the unjust enrichment rationale underlying the 22 Supra note 4, at s. 114. The RESTATEMENT subsumes this situation together with cases of fulfilment of statutory duties within a general rule that one who performs the tt)" of another to supply necessaries is entitled to restitution provided that 'the things or services supplied were immediately necessary to prevent serious bodily harm to or suffering by such person". This proviso is unduly restrictive, as there does not appear to be a reason grounded in public policy for refusing relief for the unofficious conferral of other kinds of needed goods and services. necessitous intervention cases may assist in the evolution of rules permitting recovery in such cases.
Finally, it must be emphasized that there is an historical overlap between the necessitous intervention principle and the extended and rather artificial application of the agency of necessity doctrine which has been described above. The suggestion made here is that the clarity of the analysis of these problems would be much enhanced if the operation of the agency of necessity doctrine were restricted to what has been termed above the true agency model. Cases involving a pre-existing relationship in which a power to deal with the unforeseen emergency can reasonably be implied into the terms of the agreement between principal and agent constitute the proper domain of the agency of necessity doctrine. Where such powers cannot realistically be inferred, the unjust enrichment analysis offers a more straightforward conceptual framework within which to assess the intervenor's claim.
